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Health and Safety Executive 

CD284: Consultation on revised process for considering 
disputes under Fee for Intervention (FFI) 

 

 
Questionnaire reply form 

 

Completing this questionnaire 

You can move between questions by pressing the ‘Tab’ / ’Shift-Tab’ or ‘Page Up’ / ‘Page Down’ keys or 
by clicking on the grey boxes with a mouse.  Please type your replies within the rectangular grey boxes, 
or click on the square grey boxes to select an answer (e.g. ‘Yes’ or ‘No’). 

 

Respondent’s details: 

Name: Richard Steele 

 
 

Email: richard@portskillsandsafety.co.uk 

 
 

Town / City: London 

 
 

Telephone: 020 7260 1793 

 
 

Job Title: Executive Director  

 
 

Postcode: SE1 9EQ 

 
 

Street address: 30 Park Street 

 
 

Organisation: Port Skills and Safety Ltd (Company Number: 10131855) 

 
 

Fax: 020 3598 1733 
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What is the size of your organisation? 

Choose one option: 

 

Not applicable   1 to 9 employees  

     
10 to 49 employees   50 to 249 employees  

     
250 to 1000 employees   1000+ employees  

     
Self-employed     

     
 

 Which sector are you from? 

Choose one option: 

Academic   Charity  

     
Consultancy   Industry   

     
Local government   Member of the public  

     
National government   Non-departmental public body  

     
Non-governmental organisation   Pressure group  

     
Trade association   Trade union  

     

 

If you chose ‘Other’ please 
specify: 

      

 

 

 

 

 

 

 

 

 

 
 
In what role will you be answering these questions? 
 
Choose one option: 
 

An employer                                            
 

An employee                                        

Health and safety professional                

 

Trade union official                               

Training provider                                     
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Other – please specify:  
 

Trade Association representing the UK sea ports sector 
 

 

Confidentiality 
 

Please indicate below whether your comments can be made available to the public or if you want 
them to be confidential. (NB if you do not indicate your choice they will be made available to the 
public. This takes precedence over any automatic notes on e-mails that indicate that the contents 
are confidential.)                          

 
 

Public  

Confidential  

 
Q 1. Do you agree that the revised process will provide sufficient information to 
enable a dutyholder to understand why HSE considers FFI is payable and how 
the costs have been reasonably incurred? 
 

Yes  broadly, however some 
clarification would be useful, see 
below 

No  

 
 
If no, could you please state why? 
 

For clarification.   

In the supporting document, the provision of information will be set out as 8 items a) to h) 

Depending on the nature of the dispute HSE will provide information, so far as it is 
relevant, setting out: 

a)  What relevant provisions have been contravened; 
b)  Particulars of why HSE is of that opinion; 
c)  Details/evidence upon which that opinion is based; 
d)  Why those contraventions are said to be ‘material breaches’; 
e)  What functions have been performed as a consequence of the contravention; 
f)  How the performance of those functions is reasonably attributed to the person; 
g) How and why the costs claimed under the FFI have been reasonably incurred by the 

Executive; and 
h)  HSE’s response to any issue raised by the dutyholder during the query or in requesting the 

dispute; 
 

Please would you confirm who the ‘person’ performing the functions in instances e) and f) 
is, presumably this would be the HSE Inspector?  
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Consultation Response 

The information a) to h) should be provided in a coherent and collected format.   It is 
reasonable that where a dutyholder is being asked to pay, it should be clear to them why and 
how this has been arrived at.  

The collected ‘summary’ is proposed only where a dispute has been raised and where 
information is missing from other documents.  Items a) to g) should be provided as a matter 
of course in all cases, prior to any decision of the duty holder to appeal or not.  If such 
information is not available as a minimum, it is difficult for a duty holder to make a 
reasonable judgement on what action to take.  With a) to g) provided as a standard operating 
procedure it is likely that fewer unnecessary/unrealistic appeals will be made.    

 
 

Q 2.  Do you agree that the revised process will enable a dutyholder to make 
sufficient representations? 
 

Yes  but with some further supporting 
comments\requirements below 

No  

 

If no, could you please state why? 
 

This kind of open response format gives sufficient flexibility.  However, there should be clear 
guidance/example submissions provided by HSE to make sure that information that is needed 
for the dispute is clearly and efficiently presented.  This is also important for SMEs where they 
may not have the same level of legal support that is available to larger organisations.  If a 
dispute is to be heard, the decision should be based on the facts. 

 

Q 3. Do you agree that the disputes should be considered by an independent 
panel consisting of a lawyer as chair together with two other members with 
practical experience of health and safety management? 

Yes  however there is further 
information that is required on this 
point.  See below 

No  

 
 
If no, could you please state why? 
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Clear guidelines are needed on the make-up of the panel and how it operates.  

• Panel Member Entry Requirements  

The lawyers should be experienced in workplace health and safety cases, but what level of 
experience will be required, we would value some clarity on for example a minimum 
practicing period? 

The two members with practical experience should be qualified to at least a specified 
minimum level e.g. NEBOSH Diploma.  Should there also be a level of seniority e.g. 
someone who has held a senior management position in H&S for a minimum number of 
years and should they hold some form of occupational qualification eg be expected to hold 
Chartered Status 

As a minimum at least one (though preferably both) should have an operational knowledge 
of the industry in question   If only one of the panel knows the industry, the second person 
should at least be demonstrably competent in the subject area under dispute e.g. work at 
height, food hygiene, radiological protection etc.   

Panel members should still be working in their respective areas or have retired within a set 
maximum time period to ensure that their occupational knowledge remains up to date 

• Panel Member Selection  

It is not clear how the panel members will be selected.  Will there be a pool?  Who will 
undertake the selection?   

• Panel Terms of Reference 

It is not clear what the decision criteria for panel findings will be.  Is there going to be any 
presumption in favour of one or the other party as this will affect decision making and 
perceived fairness of the decision, for example if there is a requirement for the panel to 
vote unanimously to overturn the Fee.  There should be a majority vote with no 
presumption in favour of the duty holder or HSE.   

Presumably there is no intention to have an ‘appeal of the appeal’ process? 

There is also the statement that the panel recommendations will ordinarily be accepted by 
the HSE unless it considers the recommendation to be clearly wrong.  The HSE can still 
take civil action to recover the debt.  Does this mean the dispute process is flawed as the 
HSE can still take the option to ignore the dispute?  Surely the only option for HSE to 
recover costs should be to issue a summons for prosecution of the material breach? 

Will the costs of the dispute panel be set or will they vary dependant on the individual and 
their own personal fees? 

Will the HSE be liable to fees from the panel if the panel finds in the Duty Holders favour, 
this would seem reasonable.  If so what happens if the HSE chooses to disagree with the 
Panel will the HSE be seeking the cost of the dispute in their civil action to recover the 
debt? 

 

 

Q 4. Do you think that there should be a different process where the amount of 
the fees is small and/or there is no dispute about whether there is a material 
breach? 
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Yes  

No  

 

If yes what alternative system would you propose in such cases? 
 

We are not sure what would be in dispute if there is no dispute regarding a material breach.   
The only dispute would be over the fee being incurred and this would most likely centre on 
Fee’s for which the Duty Holder is unable to verify e.g. Reviewing reports or meeting with 
Principal Inspectors or Expert witnesses done at HSE office that cannot be verified. Could 
this be clarified please? 

 

Q5. Do you agree that the dispute process should be suspended where an 
investigation or appeal against an enforcement notice is still pending? 

Yes  

No  

 

If no please explain the reason for your answer.  

 

      

 

 

 
Q6.  Do you have any other comments on the revised FFI dispute process not 
covered by the questions above? 
 

Yes  

No  

 
If yes please provide your comments 
 

One of our association members has raised the question about the non-binding nature of the 
appeal process.  The HSE consultation document states that the HSE would ’ordinarily’ 
accept the recommendation, unless they consider it to be wrong. The respondent’s view is 
that if a FFI has “…reached appeal, the HSE must believe that they are correct anyway.” 
Otherwise presumably, the FFI would be withdrawn.  If there is to be scope for ignoring the 
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dispute process findings “what is the point of an appeal process, when the HSE is not 
bound by the outcome?”.  By this view, the appeal panel’s judgement should be final and 
binding. 

Another member has raised the question of the amount chargeable in FFI.  Will the dispute 
panel be able to recommend or decide a cap depending on the circumstances?  They should 
be able to reduce the Fee where there are mitigating features as well as waive the fee entirely 
where the dispute is found in favour of the dutyholder. 

 

One of the challenges since the inception of FFI has been that it has been seen by some as a 
revenue generating scheme that uses businesses as a “cash cow”.  I have spoken with a 
number of members who point out good working relationships that they have had in the past 
with HSE and the desire to continue working effectively with the regulator to prevent 
accidents and continuously improve health and safety.  None of them are against the 
‘polluter pays’ principle. If a dutyholder is in breech then we look to the HSE to enforce.  But 
a number feel that FFI has changed the relationship, particularly with the self-governance 
that has been in place around dispute resolution until now. One member commented “How 
on earth can you believe in justice if you are already feeling unfairly treated and you have to 
complain to the same place?”  The more fair and transparent process that the HSE is 
proposing here is to be commended.     

 

Please send your response by: 2 June 2017 to: 

Regulation Policy Unit 
5S.3, Redgrave Court  

Merton Road 
Bootle 

Merseyside  
L20 7HS 

 
 
 

Email: ffidisputeconsultation@hse.gov.uk 
 
 

 
Thank you for taking the time to complete this questionnaire 

 

 

mailto:ffidispute

